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FTC Requires Disgorgement of Profits Obtained 
Through “De Facto” Exclusionary Conduct 

On April 20, 2015, the Federal Trade Commission announced a proposed settlement
1
 of allegations that 

Cardinal Health, Inc. used its monopoly power in 25 local markets to exclude potential entrants by 

obtaining de facto exclusive rights to distribute a key pharmaceutical.  The FTC alleged that Cardinal 

engaged in a variety of tactics to ensure that the only two suppliers of this product refused to distribute to 

potential competitors.  Cardinal agreed to a $26.8 million penalty for ill-gotten gains as a result of its 

conduct, as well as injunctive relief to prevent future violations and to restore competition in six local 

markets.  The disgorgement penalty is the second largest financial award that the FTC has ever obtained 

for a violation of the antitrust laws.  The proposed settlement is a reminder that:  1) antitrust disgorgement 

penalties are gaining prominence at the U.S. antitrust agencies; and 2) conduct short of an explicit 

exclusive agreement by firms with high market shares may run afoul of the antitrust laws, absent a 

procompetitive justification. 

Cardinal’s Conduct 

Cardinal operates the nation’s largest chain of radiopharmacies, which provide hospitals and clinics with 

radiopharmaceuticals for nuclear imaging and other procedures.
2
  The FTC alleged that through two 

acquisitions (both of which it declined to challenge at the time),
3
 Cardinal became the sole radiopharmacy 

operator in 25 local geographic markets.  Cardinal was also the largest purchaser of 

radiopharmaceuticals during the relevant time period. 

The FTC alleged that Cardinal “excluded potential entrants and maintained monopoly power” in the 25 

local markets in which it was the sole operator by “obtaining the de facto exclusive right” to distribute 

heart perfusion agents (“HPAs”),
4 

an essential drug that a radiopharmacy must offer in order to compete.  

During the relevant period, HPAs were available from only two manufacturers:  Bristol-Myers Squibb and 

                                                      

1
 The FTC’s three Democratic Commissioners approved the settlement, while the two Republican Commissioners 

dissented.   

2
 Complaint for Injunctive and Other Equitable Relief ¶ 12, Cardinal Health, Inc., et al., Civ. Action No. 15 CV 3031 

(Apr. 20, 2015).   

3
 See Dissenting Statement of Commissioner Maureen K. Ohlhausen at 2-3, Cardinal Health, Inc., et al., FTC File 

No. 101-0006 (Apr. 17, 2015), available at 
https://www.ftc.gov/system/files/documents/public_statements/637761/150420cardinalhealthohlhausen.pdf.   

4
 See Complaint, supra note 2, ¶ 3. 

https://www.ftc.gov/system/files/documents/public_statements/637761/150420cardinalhealthohlhausen.pdf
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General Electric Co.
5
  The FTC alleged that having HPA distribution rights was a requirement for entry 

because HPAs are used to perform the most common radiopharmaceutical procedure (heart stress tests) 

and constitute 60 percent of a typical radiopharmacy’s revenue.
6
  At the time of the relevant conduct, the 

FTC alleged that GE and BMS had plans in development to expand distribution to Cardinal’s 

competitors.
7
 

Cardinal allegedly used various tactics to coerce BMS and GE to refuse to distribute to potential entrants 

in these 25 markets.  Cardinal allegedly conditioned its future relationship with both suppliers on their 

agreement to provide de facto exclusivity, and threatened various forms of retaliation if BMS and GE did 

not comply.  In particular, Cardinal threatened to incent BMS customers (by altering prices and using 

promotions) to switch to GE’s HPAs and actually did so in select markets to demonstrate the credibility of 

its threats.  Cardinal also allegedly shifted purchases of other types of pharmaceuticals to competitors of 

BMS and threatened additional shifts if BMS did not cease licensing to other distributors.  In addition, in 

exchange for de facto exclusivity, Cardinal told GE that it would not promote BMS’s products and also 

offered BMS the opportunity to avoid competition with Cardinal’s generic HPAs.   

The FTC alleged that Cardinal’s tactics were successful, and GE and BMS denied HPA distribution rights 

to numerous radiopharmacies that sought to enter the 25 markets.  As a result, the FTC alleged that 

Cardinal “acquired, maintained, and exercised” monopoly power to the detriment of hospitals and clinics 

in those areas, including through charging higher prices and excluding lower-cost competitors.
8 
 

According to the FTC, Cardinal could cite to no legitimate business justification or efficiency arising from 

the exclusivity. 

Cardinal agreed to pay $26.8 million in disgorgement for ill-gotten gains resulting from its alleged 

anticompetitive conduct.  The FTC settlement also imposes various injunctive remedies, including 

prohibitions and requirements governing Cardinal’s relationship with suppliers and potential 

radiopharmacy entrants, as well as the obligation to provide notice to the FTC prior to closing certain 

future transactions.  Further, the settlement includes provisions to restore competition in the six markets 

where Cardinal still has a dominant presence and requires Cardinal to establish an antitrust compliance 

program.  

Key Takeaways 

In addition to the traditional remedies of divestitures and conduct restrictions, disgorgement is becoming 

an increasingly important weapon in the U.S. antitrust agencies’ enforcement arsenal.  The FTC signaled 

this change in 2012 with the withdrawal of its nine year-old policy statement that had limited disgorgement 

to “exceptional” cases.
9
  Likewise in 2011, the Antitrust Division of the Department of Justice sought 

disgorgement from Morgan Stanley for its alleged indirect participation in a derivative agreement that led 

                                                      

5
 GE acquired Amersham plc in 2004.  Id. ¶ 2. 

6
 Id. ¶ 19. 

7
 Id. ¶ 24. 

8
 Id. ¶¶ 44, 46. 

9
 “We do not view monetary disgorgement or restitution as routine remedies for antitrust cases.  In general, we will 

continue to rely primarily on more familiar, prospective remedies, and seek disgorgement and restitution in 
exceptional cases.”  FTC Policy Statement on Monetary Equitable Remedies -- Including in Particular 
Disgorgement and Restitution -- In Federal trade Commission Competition Cases Addressing Violations of the 
FTC Act, the Clayton Act, or the Hart-Scott-Rodino Act (July 31, 2003). 
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to higher energy prices in violation of Section 1 of the Sherman Act.
10  

In 2014, the DOJ also required 

disgorgement penalties for alleged “gun jumping” in connection with a pending transaction in violation of 

the Sherman Act and HSR Act.
11 

 This week’s FTC settlement with Cardinal, and the FTC’s pending 

cases against Cephalon, Inc. and AbbVie, Inc. in which it is seeking disgorgement, suggest that more 

disgorgement penalties will be forthcoming.  In their dissents, two Commissioners expressed concern 

regarding the lack of guidance by the FTC regarding when it will seek disgorgement in antitrust cases.  

The FTC/Cardinal settlement also serves as a useful reminder that conduct that falls short of an explicit 

exclusive agreement with a supplier can still run afoul of the antitrust laws.  Although Cardinal never 

entered a formal exclusivity agreement with GE or BMS, the FTC concluded that Cardinal’s tactics were 

“expressly designed to … prevent[] competitors from entering” the relevant markets,
12 

and thus that 

disgorgement was appropriate.  Even conduct that arguably falls short of a “clear violation” of the antitrust 

laws, as the dissenting Commissioners concluded to be the case here,
13

 may be subject to a 

disgorgement penalty. 

Companies with a significant presence in a market should be mindful of these trends.  Even without 

explicitly seeking contractual exclusivity, conduct by a firm with a strong market position that is intended 

to exclude rivals’ access to an essential input may pose antitrust issues and potentially subject a firm to 

significant penalties.  This is particularly true where the firm lacks a compelling business justification in 

defense of its conduct.  Companies with significant market shares should carefully review arrangements 

made with vertical partners and exercise care with respect to incentives, conditions, or other methods that 

may have the effect of excluding rivals. 

* * * 

Authors:  

Bernard (Barry) A. Nigro Jr. 
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Maria R. Cirincione 

 

                                                      

10
 Sherman Antitrust Act, 15 U.S.C. § 1 (1890); see Barry Nigro and Maria Cirincione, DOJ Orders Financial 

Services Firm to Disgorge Profits from Derivative Contract, (Oct. 17, 2011), available at 
http://www.friedfrank.com/siteFiles/Publications/Final%2010-17-
11%20DOJ%20Orders%20Financial%20Services%20Firm%20to%20Disgorge%20Profits%20from%20Derivativ
e%20Contract.pdf.   

11
 Sherman Antitrust Act, 15 U.S.C. § 1 (1890); Hart-Scott-Rodino Antitrust Improvements Act, 15 U.S.C. § 18a 

(1976); see Bernard (Barry) A. Nigro Jr. and Maria R. Cirincione, A Harsh Reminder about the Danger of Pre-
Closing Activities in M&A Transactions, (Nov. 17, 2014), available at 
http://www.friedfrank.com/siteFiles/Publications/Finalv2-
%20A%20Harsh%20Reminder%20about%20the%20DangerMRC.pdf.   

12
 Complaint ¶ 18. 

13
 See Ohlhausen Dissent, supra note 3, at 3.   

http://www.friedfrank.com/siteFiles/Publications/Final%2010-17-11%20DOJ%20Orders%20Financial%20Services%20Firm%20to%20Disgorge%20Profits%20from%20Derivative%20Contract.pdf
http://www.friedfrank.com/siteFiles/Publications/Final%2010-17-11%20DOJ%20Orders%20Financial%20Services%20Firm%20to%20Disgorge%20Profits%20from%20Derivative%20Contract.pdf
http://www.friedfrank.com/siteFiles/Publications/Final%2010-17-11%20DOJ%20Orders%20Financial%20Services%20Firm%20to%20Disgorge%20Profits%20from%20Derivative%20Contract.pdf
http://www.friedfrank.com/siteFiles/Publications/Finalv2-%20A%20Harsh%20Reminder%20about%20the%20DangerMRC.pdf
http://www.friedfrank.com/siteFiles/Publications/Finalv2-%20A%20Harsh%20Reminder%20about%20the%20DangerMRC.pdf
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This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its content. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or an attorney listed below:  

Contacts:  

Washington, D.C.  

Bernard (Barry) A. Nigro Jr.  +1.202.639.7373 barry.nigro@friedfrank.com  

Richard C. Park +1.202.639.7064 richard.park@friedfrank.com 

New York  

Nathaniel L. Asker +1.212.859.8566 nathaniel.asker@friedfrank.com 

http://www.friedfrank.com/index.cfm?pageID=42&itemID=1174&more=1
mailto:barry.nigro@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=490&more=1
mailto:richard.park@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=1660&more=1
mailto:nathaniel.asker@friedfrank.com
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New York 

One New York Plaza 

New York, NY 10004-1980 

Tel:  +1.212.859.8000 

Fax:  +1.212.859.4000 

Washington, DC 

801 17th Street, NW  

Washington, DC 20006 

Tel:  +1.202.639.7000 

Fax:  +1.202.639.7003 

London 

99 City Road 

London EC1Y 1AX  

Tel:  +44.20.7972.9600 

Fax:  +44.20.7972.9602 

Paris 

75, boulevard Haussmann 

Paris 75008 

Tel:  +33.140.62.22.00 

Fax:  +33.140.62.22.29 

Frankfurt 

Taunusanlage 18 

60325 Frankfurt am Main 

Tel:  +49.69.870.030.00 

Fax:  +49.69.870.030.555 

Hong Kong 

1601, Chater House  

8 Connaught Road Central  

Hong Kong  

Tel:  +852.3760.3600  

Fax:  +852.3760.3611 

Shanghai 

Unit 537, East Wing  

Shanghai Centre  

1376 Nanjing Road West  

Shanghai 200040  

Tel:  +86.21.6289.8962  

Fax:  +86.21.6289.8963 

A Delaware Limited Liability Partnership 

The information and materials offered in this publication are for general informational purposes only; it does not constitute legal advice and is 

presented without any representation or warranty whatsoever, including as to the accuracy or completeness of the information. 

Fried Frank Antitrust & Competition Law Alert® is published by the Antitrust & Competition practice group of, and is a registered trademark 

and servicemark of Fried, Frank, Harris, Shriver & Jacobson LLP. 

Fried Frank Antitrust & Competition Law Alert® is provided free of charge to subscribers. If you would like to subscribe to this email service, 

please send an email message to Antitrust_Alert@friedfrank.com and include your name, title, organization or company, mail address, 

telephone and fax numbers, and email address. 

To view copies of previous Fried Frank Antitrust & Competition Law Alerts®, please visit our archives on the Fried Frank website. 

To view previous Antitrust & Competition To Our Client Memoranda, please visit our archives on the Fried Frank website. 

To unsubscribe from all Fried Frank email Alerts and electronic mailings send a blank email to unsubscribe@friedfrank.com. 

mailto:Antitrust_Alert@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=28&aID=5
http://www.friedfrank.com/index.cfm?pageID=41&type=3&itemID=49#Client%20Memoranda
mailto:unsubscribe@friedfrank.com

